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CHAPTER I

ABOUT CONVEYANCE AND ITS ADVANTAGES

1. INTRODUCTION:

As per Section 10 of Maharashtra Ownership Flats Act, 1963, a legal body is formed to obtain the conveyance of land and building in its name and thereafter manage its common property and to provide service to the flat owners. This is because, the flats are sold by the promoter/ Builder to the individual persons on ownership basis as per the carpet or built up area mentioned in the agreement as per the Approved plan sanctioned by the local authority. Once the minimum number of flats are sold, to manage the complex a legal body has to be formed the main purpose of which is to obtain the conveyance of land and building in its name as making an undivided interest in the land amongst the individual flat purchasers is practically not possible and the management of common areas can be done by the legal body when it enjoys the ownership of the same. Thus the MOFA has made necessary provisions that, the promoter/builder is legally bond to form a society or a company or condominium within 4 months of sale of minimum number of flats required to register such legal entity. (i.e society, company or a condominium).

And as per section 11 of MOFA, 1963 read with Rule 9 of the Maharashtra Ownership Flats Rules, 1964 within 4 months of registration of legal body of the flat purchasers to manage the complex, the builder/ promoter is legally bound to convey the land and the building to such legal entity and as per section 11(3) of the MOFA, 1963, after the expiry of statutory period of four months, the legal body formed by the flat owners shall deemed to have received the conveyance of land and building which is being managed by the legal entity formed by the flat owners. 
Therefore, now it is very important to understand the meaning conveyance and its advantages.

1. MEANING

Conveyance means the action of conveying. “Conveyancing” has been derived from the word “Conveyance” which means to convey the title to a property from one person to another by an instrument.  
Section 2(10) of the Indian Stamp Act (Act 11 of 1899) defines it as including a sale and every instrument by which property movable or immovable is transferred. Conveyance is a transfer within the meaning of Section 5 of the Transfer of Property Act, 1882.

Conveyance also means transfer of title of ownership of movable and immovable property from the original owner/s to the ultimate purchaser/s by executing the conveyance deed. The method of system of drafting a Deed is also known as conveyancing.  But the conveyancing is not only drafting but it has three essential elements to be considered i.e. (1) applicable law (2) effect & (3) language. For the purpose of transfer of ownership, interest, title in an immovable property, an Agreement is prepared between the original owner/s and the purchaser/s and such an agreement is known as Conveyance Deed.
2. DEED

A  Deed is an instrument which is written on a paper executed by a party under seal and delivered as his act, or deed. A Deed is an instrument, should be in writing on a paper whereunto ten things are necessarily incidental, namely, writing on a paper, a person able to contract, by sufficient name, a person able to be contracted with, by a sufficient name, a thing to be contracted for, apt words required by law, sealing and delivery.

A testamentary document, an award, certificates of shares or stock share warrants are not considered as deeds.

3. CONVEYANCE DEED:

Conveyance Deed is nothing but a document in writing between the vendor / seller / transferor and the purchaser / transferee evidencing the transfer of right, title and interest in the movable or immovable property in favour of the purchaser / transferee.   This document has to be executed by affixing  proper stamp duty as per applicable stamp act, incorporating the legal provisions of the applicable Acts such as Transfer of Property Act, 1882,  Registration Act 1908, Indian Contract Act, 1872, Income Tax Act, 1961,  Maharashtra Ownership Flat Act, 1963 etc.

4. OBJECTS OF CONVEYANCE

i) To Become Legal Owners
Any movable/immovable property ownership is identified on the basis of title documents for example; immovable properties are recorded and identified on the basis of Survey No., Hissa No. and such other identity marks in Government Records.  When such identity marks are recorded in the title document (Conveyance Deed) and such documents are duly stamped and registered with appropriate authorities and such authorities notify the transfer of right, title and interest in the property in favour of purchaser / transferee, then it is conclusive evidence of ownership of such property.

ii) To make entries in Government Records

When the property transactions are recorded in Government records, it becomes conclusive evidence of ownership of property.  To make entries in Government records, a Conveyance Deed has to be executed as explained above.  For example - PROPERTY CARD, 7/12 LEDGER EXTRACT (MUTATION ENTRY), 6/12 LEDGER EXTRACT (HAKKACHE PATRA – Letter of derivation of rights)

iii) To have free and marketable title

When a particular person/Society has paid full consideration and is in possession of the property but the title documents are continued in the original owners’ name, the purchaser will not have a free and marketable title on the said property. It is only after proper conveyance – the purchaser will derive free and marketable title over the property.

6.   ADVANTAGES OF CONVEYANCE
· Getting the proper title

· Retaining Additional F.S.I.

· Property will be free and marketable

· Loan can be raised by Mortgage

· Permission for reconstruction possible

· Construct additional floor by T.D.R.

· Receive Compensation on Development

· Essential under Maharashtra Ownership Flat Act

· Attaining the main objects of Society

A) Getting the proper title - When the land and building is conveyed in the name of the purchaser / Society, the purchaser /Society gets proper title of the property which means the property gets transferred in his/its name. All future municipal tax bills are drawn in their names.

B) Retaining additional FSI/TDR - A plot of land has a development potential in terms of FLOOR SPACE INDEX (FSI). The FSI in respect of a plot of land denotes the square meter area which can be constructed upon that plot of land. It varies depending upon the location and user zone of the plot. The benefit of this F.S.I. can be availed by Housing Society only when Conveyance of land and building is completed and transferred in favour of the Society.

C) Property will be free and marketable: On registration of the Society, the possession of the land and building is vested with the Society. The Society starts maintaining the property as per the provision of the registered bye-laws. However the land and building continues to be in the name of original owner. Thus, when a particular person/Society has paid full consideration and is in possession of the property but the title documents are continued in the original owners’ name, the purchaser will not have a free and marketable title on the said property. It is only after proper Conveyance – the purchaser will derive free and marketable title over the property.

D) Loan can be raised by mortgage: When the Society wants to undertake major repairs and requires huge funds, the Society would be looking for financial assistance from bank or other financial institution. If the property is standing in the original owners name and the Conveyance is pending, the loan will not be granted by the lender as the same can not be mortgage by the Society.

E)  Permission for reconstruction of property -   Once the conveyance is completed, the Society can obtain No objection Certificate for reconstruction of the building from the respective town planning sections of Municipal authorities. If Conveyance is pending, the Society may have to approach the original owners for their consent for reconstruction and the original owner may not agree to the proposal of the Society or the owner may not be available or may ask for additional compensation and delay the reconstruction proposal. When all the flat owners have paid the full consideration to the builder, it is advisable to obtain the Conveyance at the earliest.

F) Construct additional floors by TDR: The Society can construct additional floor by availing TDR subject to having load bearing / sustaining capacity. This is possible only when Conveyance is completed.

G) Receive compensation on development:  When Conveyance is completed, the Society can reconstruct entire building with additional FSI and by purchasing TDR from others. If the Land is located in the prime area, builders / developers would come forward with all necessary permissions and also offer additional area to the exiting flat owners. They may also receive additional compensation. When the Society is having additional FSI, the same may be transferred in the form of TDR and compensation for the same received. These are all possible only when Conveyance is completed; otherwise the entire benefit will go to the owner / builder.

H) Complying with legal provision :   As per section 11 of Maharashtra Ownership Flat Act, 1963, a promoter shall take all the necessary steps to complete his title and convey the land and building in favour of the registered organisation of flat purchasers. By completing the Conveyance, a legal obligation on the part of builder will be complete.

I)  Attaining main objects of society registration:   As per model Bye Law No.5 – the main object of the Registration of the Society is to obtain CONVEYANCE from the owner/Promoter (Builder), in accordance with the provisions of the Ownership Flats Act and the rules made there under, of the right, title and interest in the land with building/buildings thereon. The details of the land and building of which the Conveyance has to be obtained is also given in the said bye-law.

CHAPTER - II

PREPARATION TO OBTAIN CONVEYANCE

Completion of the title of the land and the building in favour of the Society/ Company or Apartment Owners is the main object of formation of the Society/Company or Condominium. Following matters are required to be attended at the time of taking conveyance in favour of a Co-operative Society /Company / Condominium from the owners / builders.

1.    COLLECT THE TITLE DOCUMENTS:
Once the Society/Company/ Condominium is registered, the office bearers have to collect all the Title Deeds of the Property on which the building is constructed.  As the Documents are collected, a file has to be made in which all these Documents have to be filed.  Sometimes, when the New Committee is formed, if Title Documents are not available, the same has to be collected. There are two types of Documents which can be collected. 
(a) Public Documents: The first types of Documents are called public Documents and are available in the respective departments. 
(b) Documents with Builder/Promoter : The other documents, which are specific in nature, are available only with the Promoter and can be obtained through the process of Court of law.

(a) Public Documents: Following Title Documents are public Documents required at the time of preparation of Conveyance Deed.

i. 7/12 Ledger extract of the Property.

ii. Form No.6 - extract of the Property (Hakkache Patra).

iii. N.A. Order

iv. Development Agreement entered into between Vendors (owners of the land with the builders), if registered with the Sub-Registrar.

v. Copies of Power of Attorney given by owners in favour of the builders to develop the land, construct building and sell flats- if registered with the Sub-Registrar.

vi. Building Commencement Certificate.

vii. Urban Land Ceiling Order.

viii. I.O.D. Order

ix. Approved Plan with terms and conditions.

x. Conveyance Deed of earlier owners.

xi. Occupation Certificate.

xii. N.A. Tax paid receipts.

xiii. Development charges payment receipts.

xiv. Any Sale Deed / Agreement between Builders / Landlord etc, if any, registered with Sub-Registrar.

(b) Documents with Promoter : Following documents can be obtained from the builder / promoter through the process of Court or by engaging a legal practitioner.

xv. Title Clearance Certificate from the Advocate.

xvi. Last 30 years search report / encumbrance certificate.

The Society office bearers need not spend more time in collecting all the above Documents. The Conveyance is possible, if the office bearers are able to collect necessary documents out of the above which provides necessary evidence about the land, its owner, its area etc like property card or 7/12 extract which tallies with the details mentioned at the time of sale of the flat by the builder/ promoter and the building relevant papers from the local authority that the approval for the specific building was given on the land which has been identified by the flat purchasers and the same is also mentioned in the sale agreement entered by the builder/ promoter with individual flat purchasers.

2. STEPS REQUIRED TO BE TAKEN WHEN DOCUMENTS ARE   NOT AVAILABLE.

It is possible that some of the above Documents may not be available with the builder/promoter or he would not like to part with the same to you.

As an Office Bearer, you may collect some Documents from the Agreement for Sale executed by the builder with each flat/shop purchaser. Some documents can be collected from flat/shop purchasers who had taken all these documents from the builder to avail Housing Loan from Financial Institutions/Banks and the same may be collected from the Financial Institution / Bank with the help of each member. 

The public documents mentioned above can be collected from the respective department mentioned in a separate chapter in this book.

Even if you do not receive the documents from the concerned Departments, a letter seeking copies of these documents should be written to the builders / landlord and respective Government Departments (specimen copy of letter to be addressed to various Departments is given in the appendix to this book). In this letter, you may mention the fact of registration of Society and also the purpose for which the Documents are demanded, which is nothing but to obtain the Conveyance of land and building in favour of the Society.

1. ISSUE A LEGAL NOTICE:
The society either on its letter head or through an Advocate issue a legal notice to the builder at the last known address and call for the above documents to process the conveyance.  The notice should specify the consequences and the legal recourse which the society/ company or the condominium is going to take up, if the builder/ promoter fails to comply with the legal notice.The necessary formats of legal notice is given at the end of this  book. The societies can make necessary changes in the format considering the facts of the case and the circumstances.

2. PUBLIC NOTICE:
In case the builder/ developer or the land owner is not available, a public notice should be published in the local newspapers through the Advocate and then obtain a certificate from the advocate about the response received or the response not received. This will help for process the conveyance legally or through the competent Authority which is explained in the remedies to get conveyance of land and building. the Society may be required to submit various documents, give public notice etc. but will be sure of getting conveyance.

All this will be possible if the affected people inform the fact to the REGULATING AUTHORITIES / Competent Authorities.

The above preparation will create some documentary evidence in favour of the Society for initiating any legal actions in future against the promoter/ builder. It is also possible that due to such correspondence, the builder/ developer may come under pressure and complete the Conveyance. These documents /correspondence will also help the Society at the time of obtaining the conveyance through the court or to obtain deemed conveyance from the Competent Authority which has been explained separately. Detailed procedure for completing the Conveyance by executing the necessary Documents and follow up is explained in the following chapters.

CHAPTER - III

VARIOUS DOCUMENTS REQUIRED FOR DEEMED CONVEYANCE

1. INTRODUCTION:
In order to get the Deemed Conveyance order, the applicant society / legal bodies have to give the details of the plot of land of which they want conveyance and also the details of the building. In addition to that the applicant has to give sufficient evidence to substantiate their claims on the basis of their application. 
2. DOCUMENTS AS PER G.R. Dated 12th June, 2016( Given at the end of the book):
(1) Application in Form 7 of the Rules of MOFA Law for Deemed Conveyance.
(2) Copy of the Co-operative Housing Society’s Registration Certificate/Company Registration Certificate/Deed of Declaration.
(3) Extract Copy of Survey, 7/12 of the sanctioned layout or copies of the property card within three months.
(4) A Copy of the Sale Agreement of every member or Index 2 or proof of the ownership right of the flat e.g. Succession Certificate, Decree of the Court or Will etc.
(5) Legal Notice Serve to the Promoter under the Maharashtra Apartments Act 1970 by the Co-operative Housing Society for giving conveyance.
(6) List of all legal flat owners in the society.
(7) Construction Completion Certificate Certified by the Planning Authority.
(8) If there are entries like type of controlled power, new indivisible condition or occupant class 2 on 7/12  extract or on property card then the copy of the permission order for land transfer or for Non-agriculture purposes issued by the Competent Authority (If applicable).

3. Document required for stamp duty and registration as per G.R dated 12th July 2016 ( A liberal translated circular is given at the end of the book)

1) Draft of agreement for sale ( with one xerox Copy)

2) Copy of Agreement for sale of flat of each member or Index II or Proof of ownership of flat e.g Succession  certificate , Court order or will. Etc. 

3) Copy of order issued by Authority for Deemed Conveyance as per MOFA, 1963 under section 11 (3) [About regulation of encouragement for construction of fats, their sale, Management & Transfer) 

4) Copy of Identify card of witnesses
5) Copy of Registration Fees & stamp duty handling fees
.

CHAPTER - IV

PARTIES AND THE PROCEDURE FOR

DEEMED CONVEYANCE

The complete procedure is provided in the Amended Maharashtra Ownership Flats Rules, 2010. The same in the form of process flow chart is given hereunder for the benefit of the readers.

PROCEDURE TO OBTAIN THE DEEMED CONVEYANCE ORDER
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After going throught the above flow chart, the following explanations for each steps can be given and the process to obtain the deemed conveyance has to be undergone. One has to remember that the deemed conveyance will be granted only after following the law of natural justice and is being done under the provisions of civil court proceedings. The entire process is considered to be civil court proceedings.
1. APPLICANT/s :

(1) 
Co-op. Housing society registered under MCS Act 1960.

(2) 
Company registered under companies Act 1956.

(3) 
Association registered under Maharashtra Ownership Apartments Act1970.

In case the above legal bodies are not formed but other forms of organization is managing the complex, a note to that effect has to be given in the application and accordingly following legal bodies also may make the application for deemed conveyance in their name.

(4) 
Any other association or body formed to manage the complex and registered under the law.

(5) 
Govt. Company,

(6) 
State Government or Central Govt

(7) 
Any individual who has purchased the flat and has not been given the conveyance.

(8) 
Group of individuals

(9) 
Any other legal bodies.

(10) 
Partnership Firm as per Indian Partnership Act, 1932 or Limited Liability Act, 2008.

It is essential for the Competent Authority as well as to all other parites to understand the various provision of the above Act who has created the legal entity and also the functioning of each of the entities.

2. DEFENDANTS:

(1)
Builder/Developer/Promoter who has purchared the land and constructed buildings above it and sold the units/flats /shops etc. in the building.

(2) 
Firm of the developers/builders who has constructed building is on the land and sold units/shops/flats etc. in it.

(3) 
Land owner: In case of developer/builder/promoter or their firm has only taken the development rights and land continue to be in the name of the land owner.

(4) 
Land owners: In case there are no. of persons on whose name land continues to be in the records.

(5) 
Legal heirs: In case of death of any developer / builder / promoter / land owners.

(6) 
Trouble creating flat owners/ Member of the society.

The applicant can make all the above parties as the opponents. The Competent Authority is required to make all the interested parties as a opponent before accepting the applications.  Necessary evidence as to why a particular person has been made as a respondent is required.

1. ATTENDANCE :

On behalf of applicant: Office bearers of the applicant or their authorized representatives or their authorized representatives or their advocate by filing a vakalatnama. On behalf of defendant: Defendant/s himself / themselves or through their representatives or advocate by filing vakalatnama.

a) TIME FOR DISPOSAL:

As per added section of the MOFA 1963, the application should be disposed off within 6 months from date of filing application.

b) APPLICATION FORMAT:

The Maharashtra Ownership Flats Rules, 1964 has prescribed form No VII for the purpose of deemed conveyance. The form is provided in this book. The format is only illustrative. The necessary contents have to be filled by the applicant. The applicant has to bring out the land survey no, City Survey Number, area etc which they are claiming under the deemed conveyance. Necessary evidence like 7/12 extract, village form No. 6, agreement for sale etc should be attached to substantiate the land details. Further the area of building constructed, the members’ details, approved plan details to be provided related to the building of which deemed conveyance is demanded.

c) REMOVE THE DEFECTS:

On receipt of the applicantion for deemed conveyance, the competent Authority shall go through the application and if there are any additional requirements, the same will be demanded from the applicant. All the defects should be removed within 30 days of making the application. Once all the defects are removed, the competent authority shall admit the applicantion for fixing the hearing on deemed conveyance.  
d) REGISTER THE APPLICATION:

On removing all the defects in the application, the Competent Authority shall admit the same. This will be registered in a register specially prescribed for the same. 

e) ISSUE OF NOTICES :

The competent authority will issue notices regarding A/D or UCP to the defendents to file their say in the applications filled before it. The competent authority is required to give public notice in local news papers having wide circulation of which inviting the claims, objections from the interested parties before passing the deemed conveyance order. The notice is also required to be published outside the office. 

f) WRITTEN SUBMISSION:

The opponents/ builders will be given an opportunity to give their written submission. Further the Applicant is also allowed to give the reply to the written submission made by the opponents. After all the parties complete their written submission and the documents which they rely upon, the competent authority will scrutinize and fix up or the oral hearing.

g) HEARING :

The competent authority will give hearing to all the parties to substantiate their claim. If required additional hearing will be held, both the parties will be given proper notices of hearing date & time. No cross examinations is allowed. However, the written and oral arguments, submission of evidences should be allowed.

h) ISSUE OF ORDER :

After scrutiny of the documents submitted by both parties and hearing is the competent authority shall issue the speaking order either in favour of applicant/s or defendant/s rejecting the application. However proper and detailed justification will be given for the order issued. The order should contain the written submissions and oral arguments at hearing made by the both parties and conclusion of the competent authority for arriving at a particular decision.

i) IMPLEMENTATION OF THE ORDER :

Once the proper order in favour of the applicant is passed by the Competent Authority as a fit case of unilateral conveyance, the applicant has to prepare a unilateral conveyance deed, pay the appropriate stamp duty and get the same registered along with the Deemed Conveyance Order issued by the competent Authority before the sub-registrar of assurances. The Competent Authority shall execute the conveyance deed prepared by the applicant on the basis of Deemed Conveyance Order and also forward a letter to the effect that the conveyance deed need to be registered as he is exempted from appearing before the sub-registrar as per section 88 of the Registration Act, 1908.

CHAPTER - V
REMEDIES  FOR  OBTAINING CONVEYANCE


1. INTRODUCTION :

As per Section 11 of Maharashtra Ownership Flats Act, 1963, a legal body is formed as per the applicable law by the flat owners , need to be given conveyance of land and building by the promoter. Thus the MOFA has made necessary provisions that the promoter / builder is legally bond to form a Society or a company or condominium within 4 months of sale of minimum number of flats required to register such legal entity. (i.e. Society, Company or a Condominium). And within 4 months of registration of legal body of the flat purchasers to manage the complex, the builder/ promoter is legally bound to convey the land and the building to such legal entity.

2. REMEDIES OR THE PROCEDURE TO OBTAIN THE CONVEYANCE OF LAND AND BUILDING

Due to many reasons and also to reap the benefits of Redevelopment, the landowner/ builder / promoter does not give the conveyance of land and building in favour of the society as provided in the MOFA.  In such cases the society / Legal body like Condominium or company has the remedies to get Conveyance of land and building in favour of them:

3. APPROACH BUILDER / LANDOWNER AND COLLECT ALL THE DOCUMENTS REQUIRED TO BE ATTACHED WITH CONVEYANCE DEED
Where the builders/land owners are co-operative, collect all the Title Deeds of the plot of land and building to enable the purchaser/s [Housing Societies] to attach the same while executing the Conveyance Deed and submitting the same to the registering authorities.

4. TO FILE CIVIL SUIT UNDER SPECIFIC RELIEF ACT –

Where the builders / land owners are not co-operative, then it is advisable to file civil suit against them at Civil Court of respective jurisdiction under Specific Relief Act. The various provisions for filing the civil suits under the Specific Relief Act, 1963 along with the model form of application is given in a separate chapter.

5. TO FILE CRIMINAL CASE AS PER SECTION 13 OF MAHARASHTRA OWNERSHIP OF FLATS ACT, 1963

Where the builders / land owners are not cooperative, then the purchaser/s   [Societies] can file a criminal case under section 13 of Maharashtra Ownership Flats Act, 1963. The entire details of criminal provisions, model form of criminal complaints etc are given in separate chapter in this book.

6. TO FILE CASE FOR DEFECTIVE SERVICE UNDER CONSUMER PROTECTION ACT, 1986.

Where the builders/land owners are not cooperative, then the purchaser/s [Societies] can file a case for Defective service against the builders/owners under Consumer Protection Act, 1986.The preparation to be carried out, the provisions of Consumer Protection Act, 1986 and the various model of the complaints to be filed along with reasons for condoning the delay for filing the complaint, etc are given in a separate chapter. The detailed provisions of law and procedure to be adopted and the documents required is provided separately in this book

7. 

AN APPLICATION BEFORE A COMPETENT AUTHORITY
The purchaser/s [Societies] can file an Application U/s 11 of MOFA, 1963 before the Competent Authority with all the requirements. The detailed provisions of law and procedure to be adopted and the documents required are provided separately in this book.

CHAPTER - VI
REDRESS THROUGH CIVIL SUITS AND ITS PROCEDURE TO OBTAIN CONVEYANCE OF LAND AND BUILDING.
1. 
INTRODUCTION ABOUT CIVIL PROCEEDINGS:

The Code of Civil Procedure deals with the steps that should be taken by parties in litigation from the time the plaintiff commences the proceedings to the conclusion of the proceedings. The Civil Procedure is the name given to the sum total of rules, forms, doctrine and devices governing the conduct of most non-criminal judicial proceedings.
The purpose of the code is to provide a general explanation of the process of a Civil Suit from the time the litigant decides to sue until the final court judgment and satisfaction thereof. The code deals with the topics on jurisdiction and competency of the court, the parties to the suit, provisional remedy like temporary injunction, arrest and attachment before judgment, interlocutory order, orders for detention, prosecution and inspection, comments on suit and pleadings, plaints, written statements, preparation of trial, issues, decree.

2. BREACH OF CONTRACT:

Normally, an Agreement for Sale entered into between the builder/ promoter and the individual flat purchaser contains a clause as to execution of Conveyance within the specified period in favour of the Society / Association / Company of the flat purchasers. The model Agreement for Sale specified in the Maharashtra Ownership Flats Rules, 1964 also included such clauses. When the builder/promoter does not comply with such terms of the Agreement for Sale,  the same may be considered as a breach of contract and the aggrieved  party (i.e. Flat purchasers), can file a case for breach of contract with the Civil Court under the Indian Contract Act,.

Normally, in the case of non execution of Conveyance, not only the flat purchasers have to demand for compensation, they have to file a suit for specific performance under the Specific Relief Act, 1963.

3. PROVISIONS OF THE SPECIFIC RELIEF ACT, 1963

Certain provisions of the Specific Relief Act, 1963 which inter alia deals with Specific Performance of Contracts are as follows:

Section 10 provides that except as otherwise provided in this Chapter, the specific performance of any contract may at the discretion of the Court be enforced-

(9) When there exists no standard for ascertaining the actual damage caused by the non-performance of the Act agreed to be done.

OR

(10) When the Act agreed to be done is such that compensation in money for its non-performance would not afford adequate relief.

The explanation provides that unless and until to the contrary is proved, the Court shall presume-

(i) that the breach of a contract to transfer immovable    property cannot be adequately relieved by compensation in money; and

(ii) in case of moveable property, normally compensation affords adequate relief.

Section 20 provides that the jurisdiction to decree specific performance is discretionary, and the Court is not bound to grant such relief merely because it is lawful to do so; but the discretion of the Court is not arbitrary but sound and reasonable, guided by judicial principles and capable of correction by a Court of appeal.

Under Section 21, in a suit for specific performance of a contract, the Plaintiff may also claim compensation for its breach either in addition to, or in substitution of such performance.

It is also provided in that Section that if in any such Suit, the Court decides that specific performance ought not to be granted, but that there is a contract between the parties which have been broken by the Defendant, and that the Plaintiff is entitled to compensation for that breach, it shall award him such compensation accordingly.

Section 21 (3) provides that if in any such Suit, the Court decides that specific performance ought to be granted, but that it is not sufficient to satisfy the justice of the case, and that some compensation for breach of the contract should also be made to the Plaintiff, it shall award him such compensation.

Section 21 (4) provides that the Court will be guided by the principle specified in Section 73 of the Indian Contract Act, 1872 in determining the amount of compensation.

Section 21(5) provides that no compensation shall be awarded under that Section unless the Plaintiff has claimed such compensation in his Plaint. If the Plaintiff has not claimed any compensation, he may be allowed to amend the Plaint on such term as the Court may deem just for including the claim for such compensation.

The explanation provides that the circumstances that the contract has become incapable of specific performance do not preclude the Court form exercising the jurisdiction conferred by this Section.

Only compensation is not sufficient for the Co-operative Housing Society; the Co-operative Housing Society, in question, should also get the plot of land and the building constructed thereon conveyed in their favour.

Thus, in order to get the Conveyance executed in favour of the Housing Society, the Society should file a Civil Suit under Specific Relief Act, 1963 for specific performance and also claim for damages, compensation as the case may be.
CHAPTER - VII
DEEMED CONVEYANCE : REDRESSAL THROUGH THE COMPETENT AUTHORITY (DISTRICT DEPUTY REGISTRAR) AS PER THE LATEST AMENDMENT TO MOFA.

1. BACKGROUND FOR THE AMENDMENT IN MOFA, 1963:

There were many representations from the Housing activist, NGO’s, Federations that though MOFA, 1963 is welfare legislation for flat buyers and is enacted to protect their rights, but has failed to deliver the required results. The main reason being, the aggrieved flat buyer has to take the help of legal remedies provided under other legislation and not directly under MOFA, which became a toothless provision without a proper machinery to at least provide basic statutory rights to the flat buyers.

It was pertinent to note that for any kind of grievances of the flat purchaser, he/she has to approach the civil court or criminal court or the consumer court, as construction activity is considered to be services under the consumer protection Act, 1986. Further, it is observed that all legal battle has its own drawbacks wherein procuring justice consumes time, energy and money of the aggrieved party. In majority of the cases the innocent flat purchaser does not possess financial capability or time and or the knowledge to obtain redressal to his / her complaints. Considering the fact that they are pitted against the powerful lobby of builders who have all the infrastructure, money, knowledge etc. virtually made the statutory provisions useless without the proper machinery.

Therefore in order to provide an additional option that would contain machinery, consisting of a competent Authority possessing quasi judicial authority under the provisions of MOFA, 1963 has been provided. This Competent authority has been given powers to decide on 3 areas of violation done by the builder regarding the statutory obligations under MOFA. Further implementation of the order passed by the competent authority to bring the same to a logical conclusion is provided in the final amendment done in the MOFA, 1963.

2. AMENDMENTS DONE AND THE APPROVALS RECEIVED:

The amendment passed in legislative council in 2005 got the approval of the upper house in 2007. It received the assent from the President of India on 25th Feb, 2008, when finally it became the law of the land.  It is also equally important to understand each of the amended provisions which are guiding the functioning of the competent authority. Finally the State Government amended the Maharashtra Ownership Rules, 1964 to implement and give effect to the amendments done in MOFA, 1963. The draft Rules was published in the Maharashtra Govt Gazzet on 25th Aug, 2009 and the final Rules were published in the Govt Guzzet on 27th September, 2010.  
3. THE SALIENT FEATURES OF THE AMENDMENT TO MOFA, 1963 DONE THROUGH MAHARASHTRA OWNERSHIP FLATS (AMENDMENT ) ACT, 2005 :

In this the Competent Authority has been created giving it the powers to decide on the violation of statutory obligations by the builder.

1. Definition of Competent Authority and subsequent Notification:
As per Section 5A of the Act, competent authority is as notified by the government from time to time but not below the rank of District Deputy Registrar of Co-operative Societies (DDR). Govt of Maharashtra issued notification dated 23rd June, 2008 designating 16 District Deputy Degistrar(DDR) of co-operative societies as the Competent Authority as provided under section 5A of the Act for their respective jurisdiction immediately on notification of amendments done to MOFA, 1963.
In February, 2009, MOFA is made applicable to all over    Maharashtra. The notification is given in part II of this book. Accordingly, there is a need to designate the Competent Authority for each part of the state.  The government will shortly designate all the District Deputy Registrar of co-operative Societies as the Competent Authority under MOFA and the societies of other than 16 DDR notified earlier, then will be able to make application to them for deemed conveyance and other remedies like formation of the legal body/ society or not providing the accounts by the promoter.

2. Competent Authority
Competent Authority is empowered to receive the complaints from any flat buyers under section 5, 10, 11 and 13(4) & 13(5) of the MOFA.

3. U/s 5 of MOFA:
Under this provision, the builder promoter is required to disclose to the flat purchasers, the break up of the money spent by the builder which has been collected for utility of services by him under various heads. Also the money collected as a cost of consideration of flat need to be disclosed along with any additional money collected for maintenance, formation of the society, legal fees, conveyance of land and building, development charges, municipal taxes, deposit payable to water department, electric  department etc in the specific format to the flat buyers.

It is the common experience of the flat buyers, wherein the builders do not comply with this requirement and after collecting the money from the innocent flat purchaser the expenditures are carried out disproportionately without giving accountability of the money for reasons best known to them. Considering the aforesaid situation wherein there is a complete breach of trust exhibited by the builder against which the poor flat owner is required to consider legal remedy by approaching a criminal or civil or consumer court, which takes its own time, not to mention that the chances   get the verdict in his/her favour is also less and then implementation of such judgments are also difficult. Thus this provision has become toothless and builders still continue with their malpractices. Therefore, the amendment to MOFA has given the powers to the Competent to try such cases of disclosure of information under section 5 of the MOFA, wherein an aggrieved flat buyer can approach the competent authority to get the disclosure of the information. On receipt of the complaint from the aggrieved flat purchasers, the Competent Authority shall issue necessary notice to the builder/land owner or the opponents and after hearing all the concernede parties, will   give the appropriate judgment.

4. U/s.10 Formation of a Society :

MOFA provides for different types of legal bodies like company, condominium or association under Maharashtra Apartment Ownership Act, 1970 or a society or any other legal body. Since all other legal body is being registered under the different act and the same can be done independently by the flat buyers, if they come together for a common cause. However, for registration of Housing Societies, there are various requirements to be submitted even under the existing provisions as per the circular issued by the Co-operative Department. Though there is a provision to get the society registered under non-co-operation from the builder, there are many instances, where the genuine flat buyers are denied registration and face a peculiar situation where they are made to make an appeal which lingers for years to come. There are cases where these members succeeded in carrying out the formation of the society only to find themselves fighting the revision appeal filed by the builder which ultimately lands them in the High court to fight for their statutory rights. This long a period only helps the builder who by this period builder gets sufficient time to finish his agenda of exploiting the flat purchasers.

Even after allowing the registration by the deputy registrar, the same is being appealed before divisional joint registrar and sometime such societies are deregistered and pushed into legal battle that are non conducive for the flat buyers and the builder.

Therefore to avoid such a long battle, a competent authority has been appointed under MOFA who shall decide after hearing the parties, whether registration of society need to be granted. Many times, some flat owners, who join the hands with builder also do not co-operate for formation of the society. They are legally bound to become the member of the legal body to be formed as provided under MOFA, therefore, such flat owners who do not co-operate also can be made opponent by the applicants and get the appropriate decision from the competent authority.

Competent Authority can simply direct the Deputy Registrar / Assistant Registrar to register the Society.  Thereafter, even the matter is referred to appeal or revision of appeal, the decision of Competent Authority cannot be challenged and whether the Deputy Registrar or Assistant Registrar has followed the decision of Competent Authority under MOFA will be found by the appeal or in the revision of appeal. The long battle on registration of housing society will be put to an end.

However, if any body is aggrieved of the decision of Competent Authority, a provision of filing writ under article 226 of the constitution of India is available. Therefore even the competent authority has to exercise with utmost care before passing any order which comes before him for registration of the society.
5. U/s. 11 of the MOFA, 1963 for grant of conveyance to legal bodies.

Section 11 is very clear that the Promoter / Builder has to give the conveyance of the land and building to the legal bodies within the prescribed period. The Rule No. 9 has clearly stated that the builder to give the conveyance within 4 months of formation of the legal bodies. However, it has come to the knowledge of the government that very few builders easily handover the conveyance. Since there is no remedial provision given in MOFA, the aggrieved parties are required to go to the different court as under:

i. With the civil court under the Specific Relief Act, 1963

ii. With the Criminal Court to punish the builder u/s 13 of MOFA

iii. With the consume Court under Consume Protection Act, 1986 as the flat purchaser is considered to be the consumer under the said act.

However, it is noticed that the justice under the above legal remedies are not that easy and it consumes the time of the office bearers and also very costly affair. There are many appeal provisions leading to further litigation. Therefore, the societies and aggrieved parties in rare cases started taking the legal remedies. This has resulted into the builders holding their rights on the land for years together, though they have completely received the consideration for the flat sold by them along with the rights in the land.

Due to increase in FSI and introduction of TDR concept and increase in flat rates have given boost to re-development of the building. The builders have started demanding extra money from the society, if they want to have the conveyance.  Many societies have not bee able to start the re-development, as the conveyance of land and building of their society is not done.

Therefore a representations came from different corners that a quasi judicial authority to be created to hear the conveyance grievances and after hearing the parties, the competent authority should be able to grant the conveyance certificate and also to execute the Unilateral conveyance deed on behalf the builder / land owner who are not co-operating for executing the conveyance to get the same registered under Registration Act, 1908 and then transfer the property in the revenue record i.e 7/12 or property card as the case may be.

6. U/s. 13 (4) and 13(5) of MOFA:
There is a provision in the amended Act to debar the builder from carrying out construction activities for a period of 5 years, if the builder is convicted by any court for the violations of MOFA provisions. Accordingly, above sections provided that a Competent Authority should inform the local authority on the receipt of judgment from any court for the offence committed by the builder under MOFA.

In case there is stay on the court order or the same is in the appeal, the Competent Authority should not inform the local authority to debar such builders by the local authority.

CHAPTER - VIII

STAGES TO COMPLETE THE CONVEYANCE AFTER

OBTAINING THE DEEMED CONVEYANCE ORDER.

Even after obtaining the conveyance certificate from the Competent Authoriy, the following work need to be done by the applicant.

1. Prepare a Unilateral Conveyance deed and submit the same before the collector of stamps for determining the payment of stamp duty along with the the proof of payment of stamp duty by all the individuals flat purchasers including chain of agreements and registration receipts. Pay the deficit stamp duty, if any and obtain the certified copy of the conveyance deed.

2. Submit before the sub-registrar for registration of the same under Indian Registration Act, 1908 by paying necessary registration fees and all relevant annexure. Obtain the original conveyance deed and also certified copy of Index  II from the sub-registrar.

3. Apply to the City Survey office or Talati Office to incorporate the name of the society in the Property Card or in 7/12 extract. The City Survey officer or the Talati officer shall carry out the necessary enquiry, carry out the survey and than make necessary changes in their record.

CHAPTER - IX
FORM VIl 

(See rule 12)

Form of application under sub-section (3) of section 11 of the Maharashtra Ownership Flats (Regulation of the promotion of construction, sale, management and transfer) Act, 1963 to issue a Certificate for unilateral deemed conveyance or registration of Declaration in favour of the Applicant.

Before the District Deputy Registrar, Co-operative Societies, Mumbai City (3) 

Office of the Competent Authority under section 5A of the Maharashtra Ownership Flats Act, 1963, MHADA Building, Ground Floor, Room No. 69, Bandra (E), Mumbai 400 051.

Application under sub-section (3) of section 11 of the Maharashtra Ownership Flats (Regulation of the promotion of construction, sale, management and transfer) Act, 1963

Application No.  ____________ of 20___

__________________________________


Applicant/s.

Versus







__________________________________


Promoter/s










Opponent/s














The Application/s above named State as follows:-

1. The Applicants are the members of a Co-operative Housing Society formed under section 10 of the Maharashtra Ownership Flats (Regulation of the promotion of construction, sale, management and transfer) Act, 1963 duly registered under the Maharashtra Co-operative Societies Act/ the Company/ Association of Apartment-takers having its registered office at (address) ____________________________ _____________________________________________________ hereinafter referred to as "the said Society "said Company "said Association of  Apartment-takers").
2. The said Society / the said Company/ the said Association of Apartment-takers is in possession of a Plot of land bearing Survey No. ______  Hissa No. ______ City Survey No. ________ admeasuring _______sq. meters, (hereinafter referred to as "the Suit Premises"). Hereto annexed and marked as Exhibit No. ____is the copy of Registration Certificate of the said Society / the said Company/ the said Association of Apartment-takers. 
3. The Applicant states that the building of the said Society / the said Company/ the. said Association of Apartment-takers consists of __ wings /_________ building  known as (give the description here)
4. The Applicant states that the Opponent has entered into an Agreement for Sale of flats/ shops with the individual purchasers of the flat! shop as required by section 4 of the Maharashtra Ownership Flats (Regulation of the pre motion of construction, sale, management and transfer) Act, 1963 and all Agreements are duly stamped as required under the Bombay Stamp Act, 1958 and also duly registered as required under the registration Act, 1908. The Opponent has agreed to convey the suit premises with the entire building constructed thereon (hereinafter referred to as "the said Property") to the said Society / the said Company/ the said Association of Apartment-takers within the period agreed upon in the agreement or within a period of four months from the formation of the said Society / the said Company/ the said Association of Apartment-takers, as provided in rule 9 of the Maharashtra Ownership Flats (Regulation of the promotion of construction, sale, management and transfer) Rules, 1964. The copy of the said Agreement for Sale executed with one of the flat / shop purchaser Mr / Mrs. _______________________ with the Opponent No. _______ is enclosed herewith and marked as Exhibit No.______, and list of present members with the details of flat number, area, stamp duty paid, registration number, registration fees paid, etc., is given in Exhibit No. _________.

5. The Opponents have failed to execute a conveyance for conveying the right, title and interest of the promoter in the land and building in favour of the Applicants, which they are legally entitled to have and enjoy as provided under the said Act and the rules made thereunder. (In case of Association / Condominium to be submitted under Apartment Ownership Act, as per the desire of flat purchasers, the fact should be mentioned and the failure of the promoter in complying with the provisions of the law should be brought out here) 
6. 
The Applicant is, therefore, entitled to have a certificate issued by this Competent Authority that the Applicant is entitled to have a unilateral deemed conveyance in respect of the suit premises under section 11 of the said Act. 
7.
Accordingly, this Competent Authority be pleased to issue a certificate of entitlement of unilateral conveyance of land admeasuring _____sq. meters as specifically set out in (the Property Registration Card) the copy of the Agreement dated __________ along with building situated at Plot No. _______ , bearing Survey No. _________, Hissa No._______ at ________________ guntha __________________ (Name of the Place) ________ in favour of the Applicant as the same falls within jurisdiction of this Hon'ble Competent Authority.
8.
The Applicant will rely upon a list of documents, which is annexed hereto. 
9.
The Applicant therefore prays that:
(a)
This Hon'ble Competent Authority be pleased to grant a Certificate that the Applicant is entitled to have an unilateral deemed conveyance of Suit Premises under section 11 of the Maharashtra Ownership Flats (Regulation of the promotion of construction, sale, management and transfer) Act, 1963 and to have it registered. 
(b)
For costs of the application to be provided. 
(c)
For such other reliefs as this Hon'ble competent authority may deem fit. 

Sd/-









Sd/-

Advocate/Authorised






     Applicant

Representative for Applicant

VERIFICATION

I, SHRI __________________ member of the Applicant and Authorised Representative above named, residing at ______, floor ___________________ Co-operative Housing Society Ltd. ____________________________________________ do hereby state on solemn affirmation that what is stated in the foregoing Application is true to my own knowledge and I believe the same to be true.

Solemnly declared at

This __________20 

                                                                                                               Sd/- 

        Sd/- 








 Before me 

Advocate/ Authorised Representative for Applicants. 





  
Sd/-











     
Notary Public

CHAPTER – X

FORMAT OF LEGAL NOTICE FOR DEEMED CONVEYANCE 

Ref. No.:   _________   

Legal Notice by Registered A/D/Speed Post

To,    

Mr. ________________________________________     






                Land owner

M/s. 


  



                                    Builder

Sub:
Conveyance of the Land and Building of  _______________ Co-operative Housing Society Ltd.,  having their address at  _________________Mumbai-________.

Dear Sir / Madam,

Under instructions from and on behalf of our client ____________ Co-operative Housing Society Ltd., having Registration No. BOM/WG/N/HSG/TC/____________ / ___________ dated  _____________  situated at Plot  bearing  Cadastral No./Hissa No._________ , CTS No.__________ at Plot No. ___________, ________________________, we have to address you as under:
1. Our client state that you, Party No. _______ is the owner of the piece and parcel of land bearing Cadastral No. /Hissa No._________, CTS No.__________ __________  situated at Plot No. ____________  _____________ , __________________, Mumbai-400016, (hereinafter referred to as the Said Land).

2. Our client state that you Party No. __________   as the owner and you Party No. ________  as the Purchaser of the other part entered into an  agreement dated ______________________  (hereinafter referred to as the said Agreement) in respect of the said land, and you Party no. _________  interalia agreed with Party No. ___________  to construct a Block of  ___________  ______________ for and on behalf of the owners and in consideration thereof and the  owners agreed to transfer and sell to the Party no _______________________ __________ ____________.

3. Our client states that you Party No. ____  after taking approvals from the concerned authorities, for developing the said land and constructed a new building known as “___________________ ” on the said Land comprising Ground floor plus upper  ___ floors having A and B wing consisting __________  flats and  ____  shops (hereinafter referred to as the said Building) 
4. 
Our clients state that the then flat purchasers of the said Building have formed and registered a Co-operative Housing Society in the name and style of _________________ Co-op. Housing Society Ltd., under the provisions of The Maharashtra Co-operative Societies Act, 1960 bearing Registration No. BOM/WG/N/HSG/TC/___________ / ____________ dated ____________ having its registered address at  ___________________________________(Hereinafter referred to as the said “Society”).

5.
Under Section 10 of Maharashtra Ownership of Flat Act, 1963, it is mandatory for the builder to form the Society of Flat owners within 4 months from the date of 60% of the total number of flats sold. We would like to state that as per Byelaw No. 5 (a) the main object for which Society has been registered is to obtain the conveyance of land and building in favor of the Society.

6.
As per clause ____ of Agreement for Sale dated _______________ executed between you Party No. ____ and one of the member ___________________ of the said Society, you have agreed to convey the right, title and interest of the said Land and said Building to the said Society.


Clause No. _____  is reproduced as under
: ……………….

7.
Further, our clients state that as per section 11 of the Maharashtra Ownership Flats Act, 1963 under which you Party No._______ and _____________ are required to give the conveyance of land and building within the prescribed time limit in favour of the Society. As per Rule 9 of the Maharashtra Ownership Flats Rules, 1964, within 4 months from the date of registration of the society.


AND that under Section 11 of MOFA, 1963 for deemed conveyance, it is the bounden responsibility of the land Owner, Builder and the Developer to give the conveyance and the same cannot be withheld for any reasons. The Section 11 of MOFA is reproduced hereunder.

“Sec. 11 - Promoter to convey title, etc., and execute documents according to agreement.

(i) A promoter shall take all necessary steps to complete his title and convey to the organization of persons, who take flats, which is registered either as a co-operative society or as a company as aforesaid, or to an association of flat takers [or apartment owners] his right, title and interest in the land and building, and execute all relevant documents therefore in accordance with the agreement executed under section 4 and if no period for the execution of the conveyance is agreed upon, he shall execute the conveyance within the prescribed period and also deliver all documents of title relating to the property which may be in his possession or power.

(ii) It shall be the duty of the promoter to file with the Competent Authority, within the prescribed period, a copy of the conveyance executed by him under sub-section (1).

(iii) If the promoter fails to execute the conveyance in favour of the Co-operative Society formed under Section 10 or, as the case may be, the company or the association of apartment owners, as provided by sub-section (1), within the prescribed period, the members of such co-operative society or, as the case may be, the company or the association of apartment owners may, make an application, in writing, to the concerned Competent Authority accompanied by the true copies of the registered agreements for sale, executed with the promoter by each individual member of the society or the company or the association, who have purchased the flats and all other relevant documents (including the occupation certificate, if any) for issuing a certificate that such society, or as the case may be, company or association, is entitled to have an unilateral deemed conveyance, executed in their favour and to have it registered. 

(iv) The Competent Authority, on receiving such application, within reasonable time and in any case not later than six months, after making such enquiry as deemed necessary and after verifying the authenticity of the documents submitted and after giving the promoter a reasonable opportunity of being heard, on being satisfied that it is a fit case for issuing such certificate, shall issue a certificate to the Sub-Registrar or any other appropriate Registration Officer under the Registration Act, 1908, certifying that it is a fit case for enforcing unilateral execution of conveyance deed conveying the right, title and interest of the promoter in the land and building in favour of the applicant as deemed conveyance.

(v) On submission by such society or, as the case may be, the company or the association of apartment owners, to the Sub-Registrar or the concerned appropriate Registration Officer appointed under the Registration Act. 1908, the certificate issued by the Competent Authority along with the unilateral instrument of conveyance, the Sub-Registrar or the concerned appropriate Registration Officer shall, notwithstanding anything contained in the Registration Act, 1908, issue summons to the promoter to show cause why such unilateral instrument should not be registered as 'Deemed Conveyance' and after giving the promoter and the applicants a reasonable opportunity of being heard may, on being satisfied that it was a fit case for unilateral conveyance, register that instrument as “Deemed Conveyance”.
8.
Our client state that, as you Party No. ____ and _______________ well aware that many years have lapsed since the society is registered but nothing has been done from your end to give the conveyance.

9.
Our client state that, accordingly, you Party No.  ___ to ___________is requested to give the following documents, so as to execute the Conveyance Deed at the earliest:

(i) Draft Conveyance Deed

(ii) Development Agreement

(iii) Partnership Deed of the partners if any

(iv) Partnership Deed Registration Proof if any

(v) Conveyance Agreement with the Land Owner

(vi) Will, Probate Copy, in case the Development Agreement is signed by legal heirs (if any)

(vii) Land Agreement (with the earlier owner)

(viii) 7/12 Extract

(ix) Village Form No.6

(x) Property Card

(xi) City Survey Map

(xii) N.A Order

(xiii) U.L.C Order

(xiv) BMC approved Plan of the building

(xv) BMC (IOD)

(xvi) BMC (Commencement Certificate)

(xvii) BMC (Occupation Certificate)

(xviii) BMC (Building Completion Certificate)

(xix)  BMC (Property Tax Paid)

(xx) Location Map

(xxi) Survey Report – From Architect/Survey Engineer

(xxii) Search Report – From an Advocate

(xxiii) Title Clearance Certificate about the property by an Advocate

10.
Our client state that a number of judgments have been passed in various courts against 
the Promoters / Builders who have failed to give conveyance of Land & Building to the 
respective societies.

You may note that a judgment promulgated by the Supreme Court with regard to the case pertaining to Madhu Vihar CHS Ltd. Versus M/s. Jayantilal Investments, has declared that under no circumstances the Owners /Builders/ Developers can withhold the Conveyance of the land and building to a Housing Society beyond the stipulated period of 4 months of its formation.

11.
Our client state that in spite of above you have failed and neglected to fulfill our client 
genuine and legitimate demand, i.e., conveyance of the said Land and said Building to the 
Society and we are of the opinion that you are deliberately avoiding or postponing 
conveyance of the said Land and said Building in favour of the society for certain 
extraneous reasons, depriving our client of their rights and benefits.

Under the circumstances, we hereby call upon you to execute the Conveyance Deed and submit all the relevant papers within 15 days of the receipt of this notice, so as to complete the formalities at the earliest. Your co-operation will be highly appreciated by one and all and we will give the necessary co-operation / help /assistance as you may require in the matter.

We hereby advice you to give the conveyance of the said Land and said Building in the name of the “__________________________Co-operative Housing Society Ltd.”, failing which my client will be constrained to initiate legal proceedings under the Deemed Conveyance Procedure and provisions under the latest amendments to MOFA, or to the appropriate Courts of Laws at your cost, risk and consequences, which you may please note.

Thanking you.

Yours faithfully,

For _________________ LEGAL ASSOCIATES


Authorized Signatory

CHAPTER – XI

SCRUTINY OF THE APPLICATION FOR THE DEEMED CONVEYANCE

	 
	 
	Page
	Specific Details

	1
	Name and address of the Applicant
	
	

	2
	Whether the application is in the Form No.VII?
	
	
	

	3
	Whether the prescribed court fee stamp of Rs.2,000/- is affixed?
	
	
	

	4
	Whether the prescribed enquiry fees has been paid? (if necessary)
	
	
	

	5
	Whether the application is notarised?
	
	
	

	6
	Whether the certified copy of the resolution of the applicant (where necessary) is attached?
	
	
	

	7
	Whether the certified/attested  poof of registration of organisation which is seeking conveyance is attached?
	
	
	

	8
	Whether the certified/attested copy of the registered Agreement for sale entered into with the promoter/opponent party is attached?
	
	
	

	9
	Whether the advocate / consultant is appointed for this job?
	
	
	

	10
	Whether the vakalatnama is submitted or the authority letter on stamp paper of Rs.100/- is attached?
	
	
	

	11
	Information of the plot of land claimed to be under possession of the applicant in Form VII at point no.2
	
	
	

	12
	information of the buildings of the applicant as per Form VII (point no.3)
	
	
	

	13
	Whether the 7/12 Extract and Village form No.6 (Mutation entries) are attached?
	
	
	 

	14
	Whether the NA order (where ever necessary) is attached?
	
	
	

	15
	Whether NA Tax Village Form No.2 attached?
	
	
	

	16
	Whether the Property card is attached?
	 
	
	

	17
	Name of the land owner and address as per revenue record
	
	
	

	18
	Name of the builder / developer and  address
	
	
	

	19
	Whether there are other parties between the landowner and the builder/ developer? If yes, establish the title flow in separate note.
	
	
	

	20
	Whether the agreement of the sale of land between the owner and the builder / developer is executed/ registered?
	
	
	

	21
	Whether the development agreement between the owner and the land and the developer/ builder is available? Is it registered?
	
	
	

	22
	Whether the latest Title and Search Report for last 30 years from an advocate is attached?
	95
	
	

	23
	Whether the Location Map is attached?
	
	
	

	24
	Whether the City survey plan  or survey plan from the revenue department is attached?
	
	
	

	25
	Whether the Layout Plot plan approved by the local authority is attached?
	
	
	

	26
	Whether the Building/ Structure Plan approved by the appropriate authority + Tenement statement is attached?
	
	
	

	27
	Whether the area statement is as per the approved plan?
	
	
	

	28
	Whether the IOD certificate is certified by BMC?
	
	
	

	29
	Whether the Commencement Certificate is attached?
	
	
	

	30
	The attached commencement certificate specifies how many floors?
	
	
	

	31
	Whether the Occupation Certificate is attached?
	
	
	

	32
	Whether the Completion Certificate is attached?
	
	
	

	33
	No. of Flats and shops as per the plan. (Units)
	
	
	

	34
	Whether the list of present members with the details of the flat numbers, area, stamp duty paid, registration no., registration fees paid etc. attached as per Form VII (point no.4)?
	
	
	

	35
	Whether the true copies of the registered agreement for sale executed with the promoters by each member of the society of the company etc. are available with the applicant?
	
	
	

	36
	Whether all agreements are duly stamped as per the Bombay Stamp Act, 1958 and duly registered as required under the Registration Act, 1908?
	
	
	

	37
	Whether  the evidence of the payment of Stamp duty & Registration of all the units of the organization submitted?
	
	
	

	38
	Whether the certified copy of the BMC tax bill submitted?
	
	
	

	39
	Whether there are any other buildings/ societies in the complex?
	
	
	

	40
	Whether they are made parties in the application?
	
	
	

	41
	Any other land or building related documents papers in support of the application
	
	
	

	42
	Legal notices sent to the Promoter and other interested parties to execute the conveyance deed or declaration as provided under Maharashtra Apartments Act, 1970 in favour of the applicant/s
	
	
	

	43
	Whether legal notices sent to builder/ developer?
	
	
	

	44
	Whether legal notices sent to other parties like Legal heirs/ confirming Parties etc.
	
	
	

	45
	Whether any replies are received in responses to the legal notices?
	
	
	

	46
	Whether  the Affidavit that documents submitted are true is attached?
	
	
	

	47
	CTS No./ Area
	
	
	

	 
	a) As per the Property Card
	
	
	

	 
	b) As per agreement
	
	
	

	 
	c) Title report
	
	
	

	 
	d) IOD
	
	
	

	 
	e) Commencement certificate
	
	
	

	 
	f) Location map
	
	
	

	48
	Whether difference in CTS no. / Area noted? If yes, comment.
	
	
	


	49
	Survey No./ Area
	
	
	

	 
	a) as per 7/12 extract
	
	
	

	 
	b) As per agreement
	
	
	

	 
	c) Title report
	
	
	

	 
	d) IOD
	
	
	.

	 
	e) Commencement certificate
	
	
	

	 
	f) Location map
	
	
	

	50
	Whether difference in Survey no. / Area noted? If yes, comment.
	
	
	 

	51
	Area of the Plot (surrounding  and the building/s)
	
	
	

	52
	Common area for entire complex
	
	
	

	53
	Proportionate land area to be conveyed to the applicant 
	
	
	

	54
	Whether the Architect's certificate (wherever necessary) regarding the plan approval and use of FSI attached?
	
	
	

	55
	Architect certificate about the entitlement of undivided interest in the entire Layout Plot, common areas and the facilities by each of the entity or the structure constructed or to be constructed on such Layout Plot.
	
	
	

	
	Whether Notice in Form No. VIII issued to the Applicant to make the compliance?
	
	
	

	
	Undertaking from Applicant.
	
	
	--

	
	Date of the Notice in Form No. X  issued on both the parties for hearings.
	
	
	

	
	

	Compliance points



	
	

	
	

	
	

	
	

	
	

	
	

	
	

	
	


To determined the documents in

View of to remove the difficulties
in Deemed Conveyance 

Government of Maharashtra

Housing Department

Government Resolution No. Misc. 2016/Pra.Kra.1/Du & Pu-2
Mantralaya, Mumbai - 400 032

Date:-14th June, 2016

Read:-
1) Govt. Resolution No: Maharashtra Act No. 4 published on dt. 25-02-2016

2) Govt. Resolution No: Mahas 2008/Pra.Kra. 24/Part-2/Du & Pu-2, dt. 25-02-2011

3) Govt. Resolution No: Circular of Revenue and Forest Department No. Mudrank 2012/1046/Pra Kra 294/M-1

Introduction:-

It is binding on the developer to execute Conveyance Deed of title, ownership rights and interest in the land and building on it in the name of Concerned Co-operative Society under section 11 of the Maharashtra Ownership of Flats (Regulation of the Promotion of Construction, Sale, Management and Transfer) Act, 1963. Despite this large number of Co-operative Housing Societies did not get conveyance letter after so many years. While seeing the evading tendency of the developer regarding giving conveyance of ownership rights and interest in the name of the society, the Government has decided to implement the concept of Deemed Conveyance. In view of to give impetus to the Deemed Conveyance, the act suggesting the amendment to the Maharashtra Ownership of Flats (Regulation of the Promotion of Construction, Sale, management and Transfer) Act, 1963 was published in the Gazette dt. 25-02-2008. In view of effective implementation of the amendments made in the Act, collateral amendments made in the Maharashtra Ownership of Flats (Regulation of the Promotion of Construction, Sale, Management and Transfer) Rules, 1964. Incidental to the amendments made in the said Act, the Government Resolution was issued on dt. 25th February, 2011. To remove the difficulties in Deemed Conveyance, a Committee under the Chairmanship of Principle Secretary (Housing) and Comprising Secretaries of Urban Development, Revenue, Assistance & Rehabilitation and Co-operation Department was formed under the Government Resolution dt. 29-03-2016. The said committee has approved the report with some amendments submitted by the Committee appointed on 23-07-2015 under the Commissioner, Co-operation and Registrar. Incidental to the recommendation related to the Housing Department of the said committee, the revised order is issued as below.

Government Resolution:-


Hereinbefore the list of documents to be attached with the application of Deemed Conveyance was fixed under Government Resolution No. Mahas-2008/Pra. Kra. 24/Part-2/Du & Pu-2, dt. 25-02-2011. The number of documents to be submitted by the applicant society with application was 12 in this Government Resolution. And it was mentioned in the Government Resolution that out of it as far as possible documents should be submitted. Instead of that the decision has been taken that following documents shall be necessary with the Deemed Conveyance Application. 

1. Application in Form 7 of the Rules of MOFA Law for Deemed Conveyance.

2. Copy of the Co-operative Housing Society’s Registration Certificate/Company Registration Certificate/Deed of Declaration.

3. Extract Copy of Survey, 7/12 of the sanctioned layout or copies of the property card within three months.

4. A Copy of the Sale Agreement of every member or Index 2 or proof of the ownership right of the flat e.g. Succession Certificate, Decree of the Court or Will etc.

5. Legal Notice Serve to the Promoter under the Maharashtra Apartments Act 1970 by the Co-operative Housing Society for giving conveyance.

6. List of all legal flat owners in the society.

7. Construction Completion Certificate Certified by the Planning Authority.

8. If there are entries like type of controlled power, new indivisible condition or occupant class 2 on 7/12  extract or on property card then the copy of the permission order for land transfer or for Non-agriculture purposes issued by the Competent Authority (If applicable).

Similarly while submitting Deemed Conveyance application to the Dy. Registrar, Co-operative Societies, One Copy of the application should be submitted to the Stamp and Registration Office,  so that, the process of Deemed Conveyance will be faster.

The concerned department like Revenue and Forest Department, Urban Development Department and Co-operation, Marketing and Textile Department should issue the Government Resolution related to their department immediately incidental to the recommendations submitted by the committee appointed on dt. 23-07-2015 regarding Deemed Conveyance under the Commissioner, Co-operation and Registration.

The said Govt. Resolution is available on Govt. Website www.maharashtra.gov.in its code is 201606141510258609. This order is issued by digital sign.

In the name and order of the Governor of Maharashtra.

Sd/-

(Jayant Wani)

Section Officer, Govt. of Maharashtra

                                                            Circular /Governor of Maharashtra                                

As per Provisions mentioned in MOFA 1963 necessary / Required documents for Registration of deed of  Deemed conveyance for Cooperative housing   Societies.                                                                                                        
Govt of Maharashtra Revenue & Forestry

Dept Govt circular No.Stamp duty -2012/1046/ Case No.294/                                                                                                                                                                             Revenue -1 Room No Revenue -7 A , Menzonine floor, Madam Cama Marg, Hutatma Rajguru chawk Mantralaya, Mumbai 400032
Date 12th July 2016

Read:-

1. Revenue & Forestry Dept Govt. order No. Stamp duty -2010 /Anau.san.8 _ case- 97/ M-  1 dated 16th July 2012.

 2. Revenue & Forestry dept Govt circular no. stamp duty 2012 / 1046 / Case no. 294 / M-1 dated 26th November 2012.

 3. Housing Construction / Development Dept, Govt order No. Miscellaneous -2016 / Case No- 1/ Du Va Pu- 2 Dated 14th June, 2016.

Introduction:- 

As per above referred circular No. 1 & 2 instructions had been given for determination of documents & executive system in respect of stamp duty & registration of deed of Deemed conveyance of Cooperative Housing Societies under the provisions mentioned in Maharashtra Ownership Flats Act 1963 ( about regulation of encouragement for construction of flats, their sale, management & transfers ) . The said circular was attached with Exhibit ‘A’ which describes list of necessary documents to be attached with Application.

As per referred circular No.3 and Government order, the list of required / necessary documents for Deemed Conveyance has been published  which is based on the recommendations of Committee established under the chairmanship of Chief Secretary(Housing construction and development) for overcoming the difficulties arising in respect of Deemed Conveyance. The Verification of the said documents is needed by Authorized officer or Competent Authority before passing order of Deemed Conveyance & issuing certificate for the same. 

Once Authorized officer or competent Authority has passed order for Deemed Conveyance & inssuance of concerned certificate to the concerned cooperative Housing society. then thereafter there is no need or it is not required to verify the same documents at the level of Stamp duty District collector or Dy.Registrar .By considering all these facts it was under cosideration to make corrections in above referred circular no-2 .Govt circular .

ORDER:-
With regard to referred circular No.2 & Corrections/amendment made in provisions mentioned in the Govt circular dated 26/11/2012, the Amended / Modified Govt circular has been issued. According to it the list of documents to be attached with Application and presented before concerned officers related to Stamp duty & Registration has been fixed /determined for obtaining Deemed Conveyance and given as below.

Minimum required / necessary documents valuation and registration of deed of Deemed Conveyance. 

1) Draft of agreement for sale ( with one xerox Copy)
2) Copy of Agreement for sale of flat of each member or Index II or Proof of ownership of flat e.g Succession  certificate , Court order or will. Etc. 
3) Copy of order issued by Authority for Deemed Conveyance as per MOFA, 1963 under section 11 (3) [About regulation of encouragement for construction of fats, their sale, Management & Transfer) 
4) Copy of Identify card of witnesses
5) Copy of Registration Fees & stamp duty handling fees.

The said Govt order has been made available on Govt website www.maharashtra.gov.in its index No. is 201607131647330019. This order has been issued by digital signature 

                      By the order & Name of Governor of Maharashtra 

                                                                                              Shyamsunder Liladhar  Patil 

                                                                                                                     ( By. Secretary)









To hear the other parties  on the documents produced by the  party as per the directions of the Competent Authority and to decide on the same by the competent authority based on written submission and the oral arguments made by all the parties.





The Competent Authority may direct the Opponent to produce certain Documents in support of the statements made by the Builder / opponent based on the arguments of the applicant.





Submission of Written Arguments by the opponents/ Builder / Land Owner and other interested parties. 








Hearing to be conducted by Competent Authority.








Competent Authority will issue Notice to Promoter/ Opponent and other interested parties on the said land and building.








Oral Arguments of the applicant, Opponents and the interested parties on the submissions made by each of them and to submit the necessary documents in support of their arguments. 





Deemed Conveyance order shall be passed or Application for the same to be rejected within a period 6 months from the date of receipt of application by the competent authority subject to receipt of relevant documents. 








Competent Authority to  execute the Conveyance deed and register and  issue a letter to regarding the exemption of his appearance before him to admit the execution before the sub-registrar of assurance at the time of registration of the same.


 

















Speaking Order and Certificate of Deemed Conveyance to be issued by Competent Authority or speaking order for rejecting the application.








Competent Authority to finally verify Documents submitted in response to compliance notice and if proper in all respect ,to admit the application or reject the same and on admitting the application, register the same in the appropriate register. 








To issue compliance notice in form No. VIII to the applicant to remove the defects in the applicantion within 30 days. 








Society/Company/Condominium (Apartment Owners Association ) to apply with documents & prescribed fees/ Court fees





Enquiries if any will be conducted and spot visit will be done by officials of Competent Authority or his authorized officer wherever required. 





Competent Authority to verify Documents from his officials or the Authorized officer and obtain the report to that effect. 








Receive the written reply from the Applicant and other opponents based on the submission made by the interested party in response to Public Notice.





Interested party to file its say and also deliver a copy to the applicant and all other parties made in the application.





To admit any person as intervening party in response to Public Notice or who claim to be interested parties against the application and decide about the same by the competent authority 





Court-fee stamp of Rs. 2000/-











1

