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Chairman’s Communique

Dear Professional Colleagues,

Our institute will be celebrating its 74th yeari.e. Platinum Jubilee & Pune
Branch is celebrating its 60th year i.e. Diamond Jubilee so we have
number of programs lined up for members as well as students. It has
been a glorious past. We shall strive to carry on the same glory in the
future.

As we are aware about “Health is Wealth”, we will be celebrating
International Yoga Day with some power yoga and stress management CA. Kashinath Pathare
on 21* June, 2022. Chairman

Pune Branch of WIRC of ICAI
During the month of June, we had Pune WICASA Managing Committee Elections 2022-23 &
formed New Committee. Newly Elected Managing Committee Members are Mr. Aashish Patil -
Vice Chairman, Mr. Deven R Lunkad - Secretary, Mr. Taha Merchant - Treasurer, Mr. Yash
Khandare - Joint Secretary & Mr. Pratik S Lawande - Joint Treasurer. I congratulate and extend
my best wishes to all the newly elected WICASA Committee Members for all WICASA activities
throughout the year.

It was an honour to have CA. Hans Raj Chugh, Central Council Member visiting the Branch as a
Speaker for Seminar on "Foreign Trade Policy & Achieving 5 Trillion $ Economy".

In the month of May we had 2 GST Series Virtually for Members one is on the topic "Real Estate"
& another series on the topic “Litigation” by renowned speakers attended by more than 150
members.

Other Programmes we had like Seminar on "Outsourced Accounting and Tax Compliance
Practice in India (US and India Perspective)", VCM on "Schedule III and CARO 2020",
Interactive meet with Shri. Pravin Kumar, IRS, Pune ICAI MCM, Pune Chartered Accountants
Members & Maharashtra Tax Practitioners Association Members etc. Also we had 2 Pune Based
Study Group Meetings Tax Audit & CARO 2020.

We will be celebrating CA Day for full week in the month of July. We are planning lot of activities
for members as well as students like Blood Donation, Tree Plantation, Health Check Up,
Cultural Programme, Walkathon, Cyclothon etc. Keep visiting puneicai.org for detailed
information of all activities. Do attend all activities and join us to celebrate the CA Day.

“Outstanding leaders go out of their way to boost the self-esteem of their personnel.
If people believe in themselves, it's amazing what they can accomplish”. - Sam
Walton

Many best wishes and regards,

CA. Kashinath Pathare
Chairman
Pune Branch of WIRC of ICAI




Due Date Calender for the Month June 2022

DATE

7th June, 2022

TAXATION UPDATES

TDS/TCS Payment May 2022

10th June, 2022

GSTR 7/8 May 2022

11th June, 2022

GSTR 1 May 2022 Monthly

13th June, 2022

IFF May 22 QRMP
GSTR 6 May 2022

15th June, 2022

TDS Certificate Q4 21-22
Advance Tax 1st Inst AY 23-24
PF/ESIC Pmt May 22

20th June, 2022

GSTR 3B, GSTR 5/5A
May 22 Monthly

30th June, 2022

Equalisation Levy Statement FY 21-22
PAN-Aadhar Link with Late Fee 500

Interactive Meet with New PCCIT, Pune, Shri. Pravin Kumar




GST on Pre-packaged, Labelled Food Items Sold in
Retail / Wholesale Pack

Contributed by :- Hiregange & Associates LLP Chartered Accountants
Email :- ashish@hiregange.com or shilpijain@hiregange.com or ravikumar@hiregange.com

Introduction:

Various food items viz., wheat, rice, certain flours, paneer, honey, certain meat, certain fish, etc. (notified
products) were hitherto exempt from GST subject to the condition that they are not sold under any
registered 'brand name' or are sold under a brand name on which the actionable claim or enforceable right
in the court of law is foregone.

Phase 1 - During implementation of GST:

Initially, on implementation of GST the exemption for these products was not available if sold under a
“registered brand name”. However, this led to

a. Largescale de-registrations of brand names in order to avail exemption.

b. Also, even if the Trade Mark (hereinafter referred to as 'TM") is de-registered, but if it was well
known brand, the user of the TM could still sue others for passing off under the common law. Thus,
even after de-registration of the brand name, the seller was still having similar rights as was
available when the brand name was registered.

Phase 2 — Initialamendmentin the GST law:

In this backdrop, an amendment was brought to all these kind of entries, to exempt only those goods which
are not put in a unit container and which bore either a “registered brand name” or a brand name on which
actionable claim or enforceable right in the court of law was not foregone. This required all the users of un-
registered brand name to forego their rights by way of filing an affidavit.

The term 'registered brand name' was borrowed from the Trade Marks Act, 1999 and the Copyright Act,
1957. However, there was a lot of ambiguity in the industry regarding various procedural and legal aspects,
including multiple interpretations on certain issues. Due to this many enjoyed the exemption but were
always fearing what would be the point that the department officers would raise in order to tax their
products, in case they came under their scanner.

There were lot of gaps in the implementation / enactment of the provision since the due date of filing
affidavit was not mentioned, format of affidavit not provided, and many other such aspects which kept the
taxpayers guessing - how and what has to be done to be eligible for the exemption.

Some of the issues and ambiguities were:
a. Whatare all the aspects on the packing that constitute a brand name?

Whether mention of name of manufacturer because of statutory requirement under FSSAI and
Legal Metrology can make a product branded?
Implication of usage of similar or identical brand name without knowledge
By when the affidavit is to be submitted?
What should be the content of the affidavit to be filed?
Whether there is a need of intimating changes in packing?
Procedural aspects of filing affidavit in case of Job work/contract manufacturing, including
consequences for persons in the entire chain of supply in case the owner of brand name does not file
affidavit, and many more.

Most of the applications before the advance ruling authorities were disposed off in favour of the department
based on absurd interpretations that only led to added confusion and unrest among the trade.




Phase 3 - Amendment by way of 47" GST Council Meeting:

Amidst confusion galore, now in the 47" meeting of the GST Council, it has been recommended to revise the
scope of exemption i.e., to exempt only those items which are not pre-packaged, labelled retail pack in
terms of Legal Metrology Act. In other words, the pre-packaged, labelled retail pack are to be taxable.

In this regard, amendments were made by notification No. 6/2022-CT Rate dated 13" Jul 2022 whereby a
host of these items were eligible for exemption only in case they were other than 'pre-packaged and
labelled’. This phrase was defined in the notification as:

The expression 'pre-packaged and labelled’ means a 'pre-packaged commodity' as defined in clause (1)
of section 2 of the Legal Metrology Act, 2009 (1 of 2010) where, the package in which the commodity is pre-
packed or a label securely affixed thereto is required to bear the declarations under the provisions of
the Legal Metrology Act, 2009 (1 of 2010) and the rules made thereunder.'.

Therefore, it would be imperative for us here to understand the meaning of the above terms from the Legal
Metrology Act. Section 2(l) of the Legal Metrology Act, 2009 (LMR) defines pre-packaged commodity as
“"pre-packaged commodity” means a commodity which without the purchaser being present is placed
in a package of whatever nature, whether sealed or not, so that the product contained therein has a pre-
determined quantity.

From the above, it comes out that the commodity must be pre-packed and kept ready for sale to a customer
in a pre-determined quantity. Though this can be sealed or otherwise.

This means that if the following are satisfied, the goods will be liable to GST irrespective of whether there
is any brand name or not.
If the goods are packed in a package of a pre-determined quantity,
. The package can be whether or not sealed, and
It should be a package which is required to adhere to the provisions of the LMR and rules thereunder,
regarding declarations to be made on the package.

Relevant provisions of Legal Metrology Act and Rules for Retail Trade:

As per section 18 of the Legal Metrology Act, 2009 it is mandatory that for sale, manufacture, etc. of any
pre-packaged commodity, the package bears declarations and particulars as prescribed under the rules. On
examination of the Legal Metrology (Packaged Commodities) Rules, 2011 (Rules) the following are found
relevant:

a. Rule 3 under Chapter II which relates to Retail sale - This rule lists out the packaged commodities
in respect of which the provisions of this chapter would NOT BE applicable. It covers:
i. packages of commodities containing quantity of more than 25 kilogram or 25 litre;
ii. cement, fertilizer and agricultural farm produce sold in bags above 50 kilogram; and
iii. packaged commodities meant for industrial consumers or institutional consumers.

b. Rule 6 under the same chapter - lists out the declarations that need to be made on the packages to
which this chapter applies.

Further, rule 26 provides for exemption in respect of certain packages, wherein it states that nothing
contained in these rules shall apply to any package containing a commodity if:

a. thenetweight or measure of the commodity is 10g or 10 ml or less, if sold by weight or measure;




Impacton Retail Trade:

Notified products which fall under this chapteri.e., packages of up to 25kg and 50kg (in case of agricultural
farm produce) will not be eligible for GST exemptioni.e., these products will be taxable.

Impact on wholesale trade:

When we come to taxability of such items sold in the course of wholesale trade, it is worthwhile to
understand meaning of wholesale package as per LMR. The scope of wholesale package as per LMR
includes:
Wholesale packages are those which in turn have retail packages in those packages except
packages given to an intermediary who would be selling the packed commodity in smaller packages.
10 or more retail packages sold as one pack to an end consumer will also get covered under
'wholesale package'.
Any number of retail packages sold as one package to intermediary and not to a direct or single
consumer - is also a wholesale package.

Further, there is specific packaging requirement of wholesale package in the LMR and anyone dealing with
such goods is required to make disclosure on wholesale packages also.

If the impact of amendment on wholesale package is evaluated, it culls out that the wholesale package in
the form of pre-packaged and labelled also gets covered within the tax net. Though, this view is not
coming out with the GST Council press release wherein specific mention was made for the retail
package. However, the intention of keeping wholesale package as taxable might have been to keep the
entire chain in the tax net with credit set off. This has also been clarified by the CBIC F. No.
190354/172/2022-TRU Dated 17.07.2022.

Impacton supply for industrial and institutional consumer:

It would be important here to understand the meaning of the term “Industrial consumer” which is defined
under rule 2(bb) as “industrial consumer” to mean the consumer who buys packaged commodities
directly from the manufacturer or from an importer or from wholesale dealer for use by that industry and
the package shall have declaration 'not for retail sale’;

Similarly, Rule 2(bc) defines “institutional consumer” to mean the institution which buys packaged
commodities bearing a declaration 'not for retail sale', directly from the manufacturer or from an
importer or from wholesale dealer for use by that institution and not for commercial or trade
purposes;'

Thereby goods sold in packages up to 25kg and 50kg (in case of agricultural farm produce) on which
declaration 'not for retail sale' is printed and if these are not further sold to consumers and are instead used
by the industries/institutions like manufacturer, hotel, airline, etc. then they would be eligible for
exemption under GST irrespective of the quantum of packaging.

Our Analysis:

Key scenarios for understanding:
From the above, it can be derived that the following are the exclusions from LMR and the rules made
thereunder, meaning that the exemption under GST would be applicable to these packages for the
notified goods:

a. Packages more than 25kg;

b. Packages more than 50kg in case of agricultural farm produce.

c. Packagesof10g/10mlorless, and

d. Packages (of whatever quantity) which are meant for industrial consumers or institutional

consumers.




The same is tabulated below for easy understanding:

Size of Taxability
package Sold to Purpose under GST

Upto 25kg Direct customer Consumption Taxable

Upto 50 kg
for
agricultural
farm produce

Direct customer Consumption Taxable

Upto 25kg Intermediary Further sale Taxable

Upto 50 kg
for
agricultural
farm produce
Upto 25kg /
50 kg Industrial/ institutional
(agricultural consumer

farm produce)
Package more For

than 25kg / Industrial/institutional | consumption,
50 kg consumer/intermediary/| further supply
(agricultural direct consumer or any other
farm produce) purpose
Wholesale
Package
above 25 kg
(in pre-
packaged and
labelled)
Loose
package
(wholesale as
well as retail) Any purpose
without any
predetermined
quantity

Intermediary Further sale Taxable

For use by it

Retailer or intermediary | Further sale Taxable

Concluding remarks:

An amendment of this complexity, affecting so many products, there should have been more time given for
the taxpayers to analyse the impact on their businesses and configure their systems to comply with the
changes. The industry players will also have to ensure that changes in rate of GST for their goods i.e.,
becoming taxable, would require compliance with the provisions of anti-profiteering i.e., they would be
required to pass on to their customers, any input tax credit benefits that they would be receiving.




Seminar on "Foreign Trade Policy & Achieving 5 Trillion $ Economy”’
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CA. Hans Raj Chugh & CA. C. V. Chitale - Speakers

3 Days GST Series on Real Estate
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CA. Pranav Mantri - MOC

CA. Manish Gadia - Speaker CA. Ravi Kumar Somani - Speaker CA. Sunil Gabhawalla - Speaker

3 Days Virtual GST Refresher Course - Litigation Series

CA. Avinash Poddar - Speaker Adv. Arpit Haldia - Speaker CA. Jatin Harjai - Speaker




Seminar on "Qutsourced Accounting and Tax Compliance Practice in India
(US and India Perspective)"
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CA. PARAG RATHI IR " —— SPEAKER

CPA Adam Minow - Speaker CA. Parag Rathi - Speaker CA. Kanchan Bhattad - Speaker

VCM on "Schedule IIT and CARO 2020”

PUNE ICAI l

CA. Harsh Agarwal & CA. Chandan Lahoti - Speakers
CA. C. V. Chitale & CA. Durgesh Kabra - Central Council Members




Pune Branch of WIRC of ICAI

Plot No.8, Parshwanath Nagar, CST No. 333,
Sr.No.573, Munjeri,Opp. Kale hospital,
Near Mahavir Electronics,Bibwewadi, Pune 411037
Tel: (020) 24212251 / 52
Web: www.puneicai.org

Email: admin@puneicai.org
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Disclaimer: The ICAl and the Pune Branch of WIRC of ICAI is not in any way responsible for the result of any
action taken on the basis of advertisement published in the newsletter. The members, however, may bear in mind
the provision of the Code of Ethics while responding to the advertisements. The views and opinion expressed or
implied in the Newsletter are those of the authors / contributors and do not necessarily reflect of Pune branch.
Unsolicited matters are sent at the owners risk and the publisher accepts no liability for loss or damage. Material in
this publication may not be reproduced, Whether in part or in whole without the consent of Pune branch. Members
are requested to kindly send material of professional interest to editor@puneicai.org the same may be published in
the newsletter subject availability of space and editorial editing.




